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I.
INTRODUCTION

To help clarify a number of issues related to behavior management interventions, the California Association of Probation Institution Administrators (CAPIA) convened a workgroup [membership attached] to develop a white paper addressing the use of force options in local juvenile detention and correctional facilities.  The purpose of this workgroup was to generate statewide consensus related to force options in order to:  

· Strengthen the modeling of positive, pro-social behavior in juvenile correctional facilities; 

· Clarify issues related to particular kinds of force, e.g., OC spray;

· Reduce the number of force incidents statewide;

· Reduce injuries to youth and staff;

· Further the development of appropriate behavior management tools and training; and

· Help protect agencies from litigation. 

Because physical plants, procedures and practices differ from one county to another, and because policy must be specifically tailored to the facility or facilities in which it is applied, CAPIA is proposing information for policy, rather than seeking to craft policy.  The purpose of this paper, therefore, is to recommend statewide information related to the use of force.  

The following information is based on the premise that how an agency uses force options is demonstrative of that agency's culture and philosophy.  An agency's force options policies and practices are intrinsically related to and affected by whom the agency hires, retains and promotes and how it trains staff.  How, when and by whom force is used reflects the agency's commitment to utilizing its full behavior management 'tool box,' including counseling, positive incentives and discipline, as well as its commitment to assessing all available options before employing force.  

II.
GUIDING PRINCIPLES

Among the primary principles of juvenile corrections is that corrections' job is to provide a safe environment for youth and staff, to create opportunities for positive outcomes, and to encourage youth to work toward rehabilitation and reintegration after custody.  Standing in loco parentis, juvenile corrections personnel protect the community by operating out of concern for the well being of the youth in our care.  We seek to reflect that care in the culture of our institutions and the hiring and training of our staff. We believe it is important that policy, procedure and practice balance the safety and security of juvenile institutions and staff with the safety and dignity of youth in custody.  We seek to create environments in which positive outcomes can be fostered and thereby to uphold the safety and well being of both youth in custody and the community at large.  

Force options is only one component of the continuum of care of youth in custody. The continuum also encompasses teaching, modeling, providing positive direction, addressing health, mental health and educational issues, creating a culture in which positive behavior is fostered and in which, when anti-social behavior occurs, that behavior is discouraged through a balanced application of consequences and accountability.  Force is used only after every other appropriate intervention has been considered.  

This information addresses the 'continuum of care,' not a 'continuum of force.'  The practitioners who crafted this paper feel strongly that it is essential to put the use of force in a larger context, reflecting the full scope of juvenile corrections practice.  

It is important to note that issues related to the use of force options in local juvenile detention and corrections facilities are not unique to the probation departments that staff and operate these facilities.  Many of the youth in these facilities are mentally ill, educationally delayed, and challenged in a number of developmental and social aspects of their lives.  They are complex youth with complex problems, the solutions to which must be comprehensive and collaborative, involving service providers and all other personnel who interact with the youth in the facility and after custody.  The culture of the entire service delivery system must be consistent in its treatment of youth in custody.  

What is proposed here is that probation facilities serve as the lynchpin in developing countywide cultures and a system-wide approach to youth in custody that uses force as the very last option, only when absolutely necessary and only with appropriate follow-up, aftercare, documentation and administrative review. 

III.  
RELEVANT CASE LAW AND LEGAL ISSUES  

This information does not intend to be more restrictive than the law, create new rights, or create new liabilities.   This information does seek to reflect the findings of case law related to the use of force, including the U.S. Supreme Court's rulings in Graham v. Connor (490 U.S. 386 1989), which sets the "reasonableness" standard for the use of force.  

Graham relies on a Fourth Amendment reasonableness standard, which has been found to mean that the "need" for force underlies its "reasonableness."  (Alexander v. City and County of San Francisco, 29 F. 3rd, 1355, 1367, 9th circuit, 1994).  Graham   and following case law determines 'reasonableness' by the totality of circumstances facing an officer, taking into account such factors as:

· Whether the offender posed an immediate threat to the safety of the officer or others, 

· Whether the offender was actively resisting or attempting to evade control, 

· The proximity of weapons to the offender, 

· The influence of mental illness or drugs, 

· The size and strength of the offender vs. the officer, 

· Special physical abilities or conditions of the offender and/or officer, and 

· The training and experience of the officer.  

Also applicable in use of force cases is the Eighth Amendment's prohibition of "cruel and unusual punishment," which gives convicted people the right to be free from "unnecessary and wanton infliction of pain." In cases in which correctional officers are accused of using excessive physical force in violation of the Eighth Amendment, courts generally seek to determine whether force was applied in a good-faith effort to maintain or restore discipline, balancing that need against the risk of injury to inmates.  The courts generally give administrators "wide ranging deference in the adoption and execution of policies and practices that in their judgment are needed to preserve internal order and discipline and to maintain institutional security." (Hudson v. McMillian, 503, U.S. 1, 1992)
  It is critical that policies and practices not be malicious or intended simply to cause harm.

IV.
CULTURE

What is Culture:  While each of our facilities has a mission and an operating philosophy, it's a bit tricky to pin down exactly what each facility's 'culture' is.  'Culture' is a bit amorphous and may be elusive when we try to get our arms around it, probably because there are so many issues and elements that comprise the culture.  Nonetheless, it's safe to say that among the host of elements contributing to a facility's culture are:

· The facility's mission, goals and values which are clearly communicated and reviewed.

· Operational policies and procedures,

· The facility's design and furnishings, 

· Its level(s) and kind(s) of security,

· The programs and/or services available to youth in the facility, 

· Administrators' attitudes, styles and directions,

· Who's hired, who's retained, who's promoted,

· The attitudes and practices of staff at all levels, 

· How staff are trained to respond to both everyday and difficult situations, and

· how facility staff and management are perceived by members of the community.

All of these elements -- and more -- have some bearing on whether a facility's culture is more or less positive and supportive and whether it breeds appropriate or inappropriate reliance on the use of force to achieve compliant behavior.

Not only must we ensure that our culture is not taken over by the force options, we must also remember that it is part of our mission -- our culture -- to establish and maintain community trust, partnerships and relationships.   In order to do that, we must be both open to public scrutiny and able to honestly respond to that scrutiny.  If the culture of our facilities is professional, standards-driven, and oriented toward positive reentry, we will have nothing to hide and will be able to show that we deal with bad incidents, including allegations of unnecessary force, professionally and in keeping with standards, case law, best practices and constitutional requirements.  

Programs in Relation to Force Options:  As evidence based practices and other programmatic innovations are being employed in local juvenile facilities across California, the kinds of behavior management interventions available to staff are increasing. The expansion of multi-agency, collaborative service models in juvenile facilities provides opportunities for staff to lead by example and model positive relationships. Motivational Interviewing (MI), Aggression Replacement Training (ART), other cognitive behavioral programming and Normative Culture, for example, are being introduced in facilities across the state, not only indicating probation facilities' openness to positive innovation but also enhancing the array of tools in use to reduce the need for force and restraint.  

Relationships:  Local juvenile facilities run on relationships -- not only those between probation and other agencies, but also the relationships among staff and between staff and the youth in their custody.  Staff's job is to provide safety and security, role modeling and consistent interventions.  Good supervision leads to positive relationships, which in turn lead to good outcomes, and all of that leads to a reduction in the need for and/or occasions to use force options. 

Discretion:  Because one size doesn't fit all, properly trained staff should have discretion within policy and procedures to use the best intervention(s) and/or behavior management tool(s) for each situation in which they find themselves. Staff who have been properly trained, know the youth they are working with and know the facility's philosophy, policy and procedures should be trusted to do the right things for the right reasons.

Communication:  Many problems can be and are avoided by staff listening to the youth in their custody. Administrators and supervisors should also talk to youth on a random basis to hear how they feel they're being treated.   It's important to communicate issues up and down the organizational ladder; administrators need to be aware of unit issues and staff need to be aware of departmental and statewide issues that affect policy and practice.

Recommendation:  Each juvenile hall, camp or ranch would be well served to assess not only what it believes to be its culture, but also what others in the community say or think are the facility's role, goals, and operating principles.  What do staff say is the facility's 'culture'? How is the facility perceived by the community, by the media, by the local Juvenile Justice and Delinquency Prevention Commission, by youth themselves, by the parents of youth in custody?  Are we seen as we want to be seen?

When organizations like the Youth Law Center, the Center for Children's Law and Policy, the Annie E. Casey Foundation, and the Council of Juvenile Correctional Administrators (CJCA) (which publishes and supports implementation of Performance Based Standards (PbS) for Juvenile Correction and Detention Facilities) assess a facility's culture and/or its approach to the use of force, they look to the totality of elements comprising the facility's culture.   In all cases they use a comprehensive assessment or self-assessment tool.  One such tool, used in jurisdictions involved in the Juvenile Detention Alternatives Initiative (JDAI), is called CHAPTERS, an acronym standing for: Classification; Health; Access; Programming; Training; Environment; Restraint; Safety.
   A second comprehensive template for facility cultural assessment is CJCA's Performance Based Standards Candidacy Guide, available through the Council.
  Facility administrators might consider referencing these or similar tools to conduct their own assessments of their facility's culture.

V.
PERSONNEL ISSUES

Selection:  Recruitment, hiring, promotion and retention have an impact on how and when a facility uses force options.  In terms of recruitment and hiring, juvenile corrections looks for potential employees with a human service orientation, people who major in psychology, sociology and youth development.  The bad news for us is that, while we're looking for them, not many of those people are looking for us.  Juvenile corrections may need to do a different kind of outreach, a better job of marketing our facilities and/or a better job of describing our goals and culture, in order to attract applicants who will fit into and work effectively in our facilities. 

Retention:  Retention will be enhanced by treating our employees with the respect they earn and ensuring that, when we say our employees are our most important asset, we mean it and act accordingly.  Administrators, managers, supervisors and line staff must model the positive relationships and effective interactions we are trying to teach the youth in our custody.

Promotion:  Promotion should be a function of merit, not just time in grade or seniority.  Agencies are well served by selecting / promoting front line supervisors who are ethical and model appropriate values and approaches and have the courage to hold others accountable for any and all abuse of youth.

Recommendation: To be sure we're looking for, hiring and retaining personnel who fit our complex cultures and further our multi-service correctional goals, juvenile facilities need to recruit people who can work with youth in ways that ensure both their security and their dignity.  Several jurisdictions have found it useful to give prospective employees a sense of what juvenile facilities are like by providing tours early in the hiring process, even before the candidates are interviewed.  Another useful strategy is using a student intern or aide job class to bring people into the facility to actually work with youth before they apply for full time employment.
  

Recommendation:  It may be time to consider what we call the people who work in local juvenile facilities.  Calling our personnel "juvenile counselors" when they do not counsel sets up false expectations. Employees who come on board to counsel youth are disappointed and leave when they find they're expected to be correctional officers.  People who come to work to be "correctional officers" and find they're expected to counsel (coddle?) kids feel out of place and either leave or subvert the culture they see as too 'soft.' 

That there are a variety of names and job titles for these positions reflects the diversity of California's 58 counties and perhaps the influence of the different bargaining units representing local facility personnel across the state.  Given the changing times and the additional roles juvenile facilities are being called on to perform, it may be advisable for CPOC to study this matter and propose a name(s) for the job class(s) that clearly identifies staffs' roles and responsibilities.  Statewide consistency in this regard may make it easier to recruit and retain the kinds of employees departments are hoping to hire.  

Note that a similar recommendation was proposed by the Probation Services Task Force
 and may bear re-visiting in the months ahead.

VI.
TRAINING   

Training and force options are inextricably combined.  Courts consider the officer's training in use of force cases.  A key element of the Graham 'reasonableness' standard is the officer's training.  The Juvenile Corrections Officer Core Course, which includes a section on use of force issues, is required
 for personnel who work in a local juvenile detention or correctional facility and facilities additionally provide staff orientation training, which addresses issues related to the agency's or facility's force options policies and procedures.  Assessments of a facility's culture look at what training staff are provided, how staff are trained to respond to youth, and whether they are trained in an array of behavior management interventions prior to the use of force, so as to determine whether additional or other training is required to reduce incidences of use of force.  

Title XV, Section 1322 - Child Supervision Staff Orientation and Training - requires all personnel to be "properly oriented" to their duties before assuming any responsibilities, and Subsection (b) requires that each child supervision staff member receive "a minimum of 40 hours of facility specific orientation," on issues including "(5) policies regarding use of force, mechanical and physical restraints."  This initial, facility specific orientation / training is an important chance -- one of many opportunities -- to expose staff to the culture of the facility and its approach to force options, as well as the alternatives to consider before force is entertained as an option.  It would be ideal for facility managers or administrators to participate in the orientation of new employees to make their expectations clear.

It is important to note that neither the PC 832 nor the Core training required for new employees covers the kinds of use of force issues and principles being talked about here.  That generic training has to be supplemented by the county department's own training about and orientation to its philosophy, policies and procedures and both kinds of training should be reinforced through mentoring, monitoring, supervising and reviewing staffs' activities. 

Each department should make its expectations clear through policy, procedure and comprehensive training in, at a minimum, the areas of:

· Personal and Professional Ethics, 

· Use of Force Options (scenario training), 

· Development of clear policies concerning the Code of Silence,  

· Annual training in current case law concerning the use of force, and

· Interpersonal skills development

Recommendation:   It is essential that staff be trained in the facility's philosophy, mission, culture, ethics and values as well as in all aspects of behavior management, from verbal skills and the prevention of force through the use of objectively reasonable force options, and aftercare when necessary (e.g., after the use of Oleoresin Capsicum (O.C.) spray).  Each department should provide thorough, comprehensive training related not only to the kinds of force options it employs, but also to developing interpersonal counseling strategies e.g. Motivational Interviewing (MI) and Aggression Replacement Training (ART), and a range of behavior management techniques to be used before and/or in lieu of force options.  Training should shift its focus to balancing training between voluntary compliance techniques and use of force options. The emphasis should be on providing strategies for achieving voluntary compliance under the majority of circumstances.  

Training should be ongoing because these are perishable skills.  To ensure the fidelity of training and its carryover into daily practice, managers and supervisors should get training on the same material staff is trained on.

Recommendation:  Policy should drive training, not the other way around.  Each facility's force options philosophy and policy must direct the training given to staff.  Agencies should not use training providers who don't reflect the agency's philosophy and use of force options.  For example, if you don't want staff to use 'take downs,' don't use a training provider who teaches take downs.  A department or facility must provide direction to any and every outside provider it uses to train its personnel.  

[Note:  There are companies selling particular approaches to force options and others that sell training packages related to force issues.  These guidelines do not advocate for any provider or trainer or marketer.  While the guidelines are saying, "Have good policies; have good training," they're not saying any particular product is the one to get.] 

VII. 
BEHAVIOR MANAGEMENT 

Behavior management is accomplished through conscientious, thoughtful supervision, interaction and intervention focused on individual youth and specific situations.  A degree of flexibility is required because what works at one time for a particular youth might not work another time or with someone else.  One size does not fit all, although fairness remains a consistent principle.

Behavior management includes:

· Good assessment:  The ability to assess youths' risks to re-offend and their programming needs enables the facility to connect youth to the services and programs they need to reduce criminogenic factors and strengthen protective factors.

· Good classification system:  The facility doesn't mix high risk youth with low risk. 

· Interagency collaboration:  Multi-disciplinary teams (MDT) or treatment teams [or whatever they are called in a particular facility] meet to discuss youth with recurring behavior problems, agree on case plans and make sure information about these youths' needs and behavior gets to all child care staff who interact with the youth.

· Individualized treatment plans, case plans, case management plans:  Whatever they're called, such plans should happen, especially for youth with behavioral issues. Assessment information and the plan should be available to all staff who interact with these youth.  Issues of confidentiality should not impede this process; custody and mental health personnel must figure out how to share information to best serve individuals while protecting staff and the facility.

· A Range of Interventions:  Programs and services, including Motivational Interviewing (MI), Aggression Replacement Training (ART), other cognitive behavioral programming provide positive, structured learning focused on 'real life' after custody and help reduce the need for force to manage youths' behavior. Additional behavior management interventions with similar benefits include, but are not limited to, individualized services for youth with mental health issues; positive reinforcement with incentives that are meaningful and attainable; allowing / encouraging youth to talk about what's happening to and for them; and progressive discipline with sanctions appropriate to the behavior(s). Of course, using these approaches requires cooperation, consistency and collaboration among Probation, Mental Health and Schools' personnel in the facility and throughout the system.

· Grievance Process:  A grievance process that is considered fair by youth and staff, that is easily accessible to youth and is closely monitored by facility managers can and should contribute to reductions in tension in the facility as well as improved staff/youth relationships, which in turn will reduce situations requiring force. (Title XV regulations modifications, effective in July 2007, speak to allowing youth to file grievances confidentially in order to enhance the fairness and/or appearance of fairness of the process.) 

· Critical Case Reviews:  Reviewing the cases of youth who are particularly disruptive and/or assessing incidents in which force is used give unit staff and service partners the opportunity to learn not only which youth and staff are involved in incidents, but also how they (staff) react in an incident and what kinds of behavior trigger what kinds of responses. Part of the review of an incident should be to ask, "What could have been differently to bring about a better result?"

· Supervisor to Staff Communication:  Ensuring that supervisors use the same techniques with staff as they expect staff to use with youth supports positive results, because people emulate what they see modeled as acceptable behavior; 

· Modeling the Behavior:  Because human beings learn from what they see as well as from what they're told, it is important that all personnel -- line staff, training officer(s), service providers, supervisors, managers and administrators -- 'walk the walk' as well as talk the talk.

Recommendation: Each facility must have -- and staff must be aware of and trained in -- the use of non-force options to confront juvenile behavior problems before using force.  Not only should staff be trained to enforce all rules fairly and consistently, they also should be trained and expected to know how to de-escalate youth who are agitated. Each facility should continually be looking for additional ways to work with difficult youth and training staff on the new approaches that emerge so that staff is aware of, and know how and when to access the full range of behavior management interventions.  

Facilities might also consider the possibility of introducing a program of peer counselors, i.e., training youth in conflict management skills so they can help de-escalate incidents and thereby help prevent the need to use force.

Recommendation:  Being able to focus appropriate mental health services on youth who need such attention will reduce incidents in juvenile facilities that lead to or call for the use of force options.  Jurisdictions need additional resources, not only to appropriately treat and serve mentally ill juvenile offenders in custody, but also to develop and implement strategies, facilities and services to get or keep mentally ill youth out of custody to the greatest extent possible.  

VIII.
FORCE OPTIONS POLICIES AND PRACTICES

Force options policies are driven by moral, legal and ethical standards.  They hold staff accountable by conveying the expectation that whoever sees a problem helps fix it, that a code of silence will not be tolerated and that all personnel will interact with each other in the same positive ways they are to interact with youth.   Policy, procedure and practice clearly express that force is never to be used as punishment.

Policy and procedure impart the facility's philosophy to all staff about when to use force and what kind of force is appropriate under what circumstances.  A good policy will both explain when and what kind of force is appropriate and help personnel think about what they did in any given instance and/or might do differently in the future.  Documentation and reporting requirements are also spelled out in policy.

It is important -- in policy and in practice -- to distinguish active resistance from passive resistance and deal with each differently.  Generally policies and procedures should provide an array of alternatives to force for passive resistance and for all but the more extreme instances of active resistance. 

Solid policies and procedures protect youth, staff, management and the facility as a whole; however, policies alone are not enough.  The appropriate interpretation and application of policy must be taught, monitored and reinforced.  When there is inappropriate or abuse of force -- and/or of some particular type of force option such as OC -- that could reflect poorly on the facility's administration and signal a failure of supervision and training.  It also opens the door to litigation.

Kinds of Force Options and Order of Use:  The force options in use in local juvenile facilities include informal dialogue and counseling, verbal commands, a firm grip on the affected minor(s), control hold(s), soft and/or hard restraints (hard metal cuffs, soft plastic cuffs, leather cuffs, restraint chair) and, in many jurisdictions, OC spray.  Some jurisdictions additionally use impact weapons.
   What kinds of force are acceptable for a jurisdiction and what kinds of force are to be used as earlier or later responses (e.g., restraints before or instead of OC) is up to the jurisdiction.  The types of mechanical restraints to be utilized, must be determined by each agency.  All these decisions must be reflected in policy and procedure, and staff must be trained accordingly.

Union Involvement:  Unions and employee associations have been responsible for a number of decisions related to staff safety, e.g., the need for utility belts and OC spray.  In some jurisdictions, policy and procedure are subject to association approval.  While this involvement is valuable, it is nonetheless essential to clarify that a facility's administrators, rather than the shop steward, are driving the philosophy of the facility.

OC Spray:  Of particular concern is the use of OC spray and/or other chemical agents used to respond to critical incidents in a juvenile detention or corrections facility.  Noteworthy case law (U.S. v. Neill, 166 F.3rd 943, 9th Circuit, 1999) held that, "Pepper spray qualifies as a 'dangerous weapon' because it may cause 'serious injury,' namely 'extreme physical pain or the protracted impairment of a function of a bodily member, organ or mental faculty'...."
  

Lessons derived from case law suggest that personnel must:


1.   Give warning when feasible;


2.   Determine whether the person to be sprayed is actively resisting;


3.   Consider the potential effects on bystanders;


4.   Understand that failure to provide medical attention following use of OC may 


  give rise to liability; and, 


5.   If the person is asthmatic, consider alternatives, if feasible.

 While there is very little federal case law in the juvenile arena relating particularly to the use of OC spray, the legal (as well as ethical) standard for youth who have been sprayed indicates that it is essential to provide medical care for a youth who may need such care.  It is essential that an officer not leave a person alone who has been the subject of OC spray until that person has fully recovered.  Every agency's policy and procedure should make this point and should further cover decontamination, spelling out that a person who has been sprayed must be allowed to shower in cool water, without soap, and must not rub his or her eyes, as this will exacerbate the effects of the spray.  Youth should be given a change of clothing and removed from the affected area to fresh air.  Staff should open windows, turn on fans if possible and do whatever else is necessary to thoroughly clean the affected area.   If it is necessary to use OC spray in a classroom, youth should not be returned to that classroom for at least 10 minutes. 

The officer who administers OC spray has the legal responsibility to make sure decontamination or 'aftercare' is accomplished.  Every agency should ensure that it gives its personnel full and appropriate guidance in seeking and providing medical care after the use of OC spray.  Additionally, policy and procedure must reflect the need to document all aspects of the use, and decontamination after the use, of OC spray.

Recommendation:  Policies should not be couched in terms of a CONTINUUM of force.  The word 'continuum' suggests necessary steps taken in order, and that is not how staff should be thinking about the use of force.  In every case, staff should be looking for the least restrictive means appropriate for the situation.  They should be using their best judgment, not an automatic or programmed escalation of interventions.

When considering reasonableness of force (the 'Graham factors'), the courts seem to find "force options" more acceptable than the notion of a continuum.  Some jurisdictions refer to a "force sequence" and others, like Fresno County for example, define "force options" but do not speak in terms of an order or sequence.   

Recommendation:  Some facilities describe a category of force generally described as "pain compliance."  These include: control holds, compliance holds, nerve compression, weaponless defensive tactics, control tactics, and physical control holds.  These kinds of force are subject to the same rules as any other use of force.  Calling these approaches "pain compliance" may be antithetical to the message a facility intends to send to youth (and to the court in litigation about excessive or inappropriate uses of force) as the term suggests hurting youth, rather than encouraging or causing them to be compliant.  Facilities might think about abandoning that terminology.  

Recommendation: Facilities may need to have specific policies and procedures for moving youth who do not want to move, i.e., from a room or vehicle.  Such instances may call for the use of a particular kind of force.  For example, when a youth must be  moved from his/her room (room extraction), some jurisdictions' procedures call for the use of O.C. before any hands on strategies because the effects of the spray are transitory; other jurisdictions elect not to use OC at all but do systematically video tape these activities to ensure proper procedures are employed.

Recommendation:  Staff and supervisors must be held accountable, either through remedial training or a disciplinary process, for any use of force that is out of compliance with department policy and procedures.

Recommendation:  Some kinds of force may undermine the culture, mission and goals of most facilities as well as the facilities' standing in the community, and should therefore be explicitly barred by policy and practice.  Among those kinds of force are dipping and slamming, described as elements of "a culture of abuse" in the Youth Law Center's lawsuits against local juvenile facilities.  Impact weapons and tasers may not be necessary to manage youth in local custody.
  In so far as these methods could be conceived as excessive and not conducive to the rehabilitative or re-entry focus of local juvenile corrections, CAPIA recommends that CPOC consider proposing strong language against their use.  

IX.
REPORTS AND DOCUMENTATION

The purpose of the force options report is to tell what justified the force option, what made it reasonable and what factors went into the decision.  The report should focus on the need for the force option used and should contain all the facts that indicate whether the force option used was reasonable.  

It is essential that supervisory personnel debrief youth and staff after any use of force or other incident in which there is injury or significant damage to, or loss of, property in order to both understand and critique what happened.  These inquiries should be documented as well.  

Any use of a force option must be formally reviewed by management and administrative personnel. With all necessary follow-up, training and/or consequences to be instituted as appropriate.  Again, these measures should be documented.

A facility's or jurisdiction's policy should spell out how long it keeps records, i.e., reports and logs, critical incident reviews, and/or management / administrative reviews.    This documentation enables a facility manager to explain every force option incident as well as facility-wide, per staff and staff-wide trends in this area.  Some jurisdictions maintain records sorted by: a) level of force, b) by minor, c) by staff member, d) by whether the matter was a training issue, e) by calendar month and e) for the preceding year (12 months).

Recommendation: Good management suggests that, since the legal standard in use of force cases is the reasonableness of the use of force, facilities' reports and assessments of force incidents should rely on this same benchmark.  Documentation of force options incidents, described and guided by the facility's and/or department's policies, should address the factors that contribute to a determination of reasonableness, beginning with why the decision to use force at all was reasonable.  Reports should thereafter indicate why the amount of force and kind of force used were reasonable given the specific situation and circumstances.  Additionally, reports and analyses should answer the questions: "Were alternatives available," "What alternatives were available, and "Did the officer consider or use an alternative prior to or in lieu of force?" 

Recommendation:  It is recommended that, in addition to individual use of force reports which usually go into the file of the youth or youths involved, each facility keep a summary Use of Force Log.  Some jurisdictions have found it useful to also maintain a log or reports of uses of force averted.  All logs, whether paper or automated or both, should be maintained for at least one year and should contain as much information as is necessary to clearly indicate what happened in each use of force incident, what worked to avert uses of force, and what review processes were employed to address uses of force. 

Recommendation:   Video-taping force options incidents is an effective tool for facility management. Some newer facilities have the capacity to perform routine video monitoring; older facilities require staff to bring cameras to room extractions and other incidents in which force might be used.  While video-taping is not currently required, it should be considered because:

· Taping protects staff against false allegations;

· Taping provides an objective review of each incident;

· Staff members know they're being taped and that knowledge is reflected in their actions; 

· Reviewing tapes gives administrators information that can be used both to improve supervision and as a teaching tool;

· Video-tapes may provide accurate, real time defense in case of litigation.  

Facilities may want to ensure that their policies and procedures address, not only when, how and by whom video taping is conducted, but also who reviews the tapes, how long tapes are maintained and how the information from those reviews is used and documented.


X. 
CONCLUSION

For a variety of reasons, including changes in the law, changes in the demographics of youth in custody, risk management considerations and litigation among others, probation departments have increasingly focused their training for child custody staff on the appropriate uses of force, perhaps to the detriment of interpersonal communication skill development.  Personnel once considered 'group counselors' (agents of change) are now more often referred to and/or considered 'juvenile corrections officers' (agents of control.)  This paper seeks to clarify that staff must fill both roles -- change agents as well as agents of control -- and that local juvenile facilities' position in the juvenile justice system requires the same balance.  Local facilities enable public safety by providing both opportunities for positive change for, and appropriate control of, those youth in our care and custody.  

As probation personnel and their service partners working in local juvenile facilities incorporate research findings and emerging best practices, they are increasingly effective at utilizing a wide array of interventions and services to manage youth in custody.  This paper also seeks to underline the value of this comprehensive 'tool box' which is the foundation of a culture in which positive behavior is fostered and in which, when anti-social behavior occurs, that behavior is discouraged through a balanced application of consequences and accountability.  

It is the general conclusion of this paper that the use of force options is -- and must be seen as -- only one component in the continuum of care.  Force is to be used only after every other appropriate intervention has been considered, and staff at all levels must use, and be held accountable for using, force options only in ways that are consistent with the law and in keeping with best practices, as expressed in the policies and procedures of the facility and/or system in which they work.
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Tim Dowler

Ventura County Probation Department

Clifford Downing

Fresno County Probation Department

Bill Fenton

Alameda County Probation Department

Matt Fontaine

Kern County Probation Department

Carol Frazier

Nevada County Probation Department

Vince Janette

El Dorado County Probation Department

Lou Peters

Tehama County Probation Department

Nino Pinocchio

Butte County Probation Department

Toni Spencer

Santa Cruz County Probation Department

Craig Stover

San Diego County Probation Department

James Thebeau

San Bernardino County Counsel's Office

Mark Varela

Ventura County Probation Department

Richard Watson

Solano County Probation Department

Gary Wion

Corrections Standards Authority

�   Thebeau, James H., Deputy Counsel, San Bernardino County Counsel's office, Legal Aspects of OC Use - Probation Department, October 13, 2006, pp. 4-5


�   Annie E. Casey Foundation, JDAI Standards and Guidelines


�   Council of Juvenile Correctional Administrators, 170 Fowler Road, Suite 106, Braintree MA 02184; 781.843.2663; help@pbstandards.org 


�   In Ventura County, the student aide positions are paid; in other jurisdictions they get college credit for their work.


�   Recommendation 6:  "Probation departments should develop a common statewide language to facilitate communication, delivery of service, and comparisons across jurisdictions."


�   Per PC Section 6035 and CCR, Title XV, Section 1322(c)


�   For example, the San Bernardino County Probation Department includes strikes and kicks and impact weapons among its force options.  


�   Thebeau,  Legal Aspects of OC Use, page 12


�   ibid.


�   It is conceivable that, if legislation currently under discussion is enacted moving youth now under the jurisdiction of the state Division of Juvenile Justice to local custody, some counties may want to have impact weapons available.  CPOC may want to discuss that possibility in its deliberations on this matter.


�   See Appendix 1, Samples of Levels of Force and force reporting forms
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